
STATE OF NBhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Kleinroth Grocery Corp.

for Redeterminat j-on of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  72 / l l71- I I /3A/74 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Determinat ion by mai l  upon

Kleinroth Grocery Corp.,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid l rrapper addressed as fol lows:

Kl-einroth Grocery Corp.
84 Kings Highway
Brooklyn, Ny

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEId YORK
STATE TAX COMMISSION

fn the Matter of the petition

o f

Kleinroth Grocery Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax l,aw

f o r  t h e  P e r i o d  7 2 / I l 7 t - t t / 3 0 / 7 4 .

AFFIDAVIT OF MAII.ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of June, 1980, he served the within not ice of Determinat ion by mai l  upon
Harold Rothman the representat ive of the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Harold Rothman
l. .142 E. 102nd St.
Brooklyn, NY 1L236

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ' ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6,  1980

Kleinroth Grocery Corp.
84 Kings Highway
Brook1yn, NY

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review aL the administrative level.
Pursuant t .o sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comnenced
in the Supreme Court of t.he State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New Yor  k  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Harold Rothman
1142 E.  102nd St .
Brooklyn, NY 11236
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

KTEINROTH GROCERY CORP.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1971 through
November 30, 7974.

DETERMINATION

Appl icant,  Krei-nroth Grocery corp.,  84 Kings Highway, Brookryn, New york

71224, f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and, 29 of the Tax law for the period

December  1 ,  1971 th rough November  30 ,  1974 (F i le  No.  16393) .

A  fo rmal  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,  Hear ing

Off icer,  at  the off ices of the State Tax Commission, Two Llor ld Trade Center,

New York ,  New York ,  on  september  28 ,  lgTB a t  2 :45  P.M.  App l ican t  appeared by

Harold Rothnan, CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Bruce

M.  ZaLaman,  Esq.  ,  o f  counse l ) .

ISST]E

Whether appl icant is l iable for addit ional sales taxes asserted pursuant

to an audit .  which marked up appl icantrs gross sales f igures by 2OO percent for

the  per iod  December  1 ,  1971 Lhrough November  30 ,  19-14 .

FINDINGS OF FACT

1.  Dur ing  the  per iod  a t  i ssue,  app l i can t ,  K le in ro th  Grocery  Corp . ,

operated a smal l  New York grocery store. The business rdas a fai lure, and in

1974, the corporat ion's owner, Ignatz Roth was forced to sel l  out in a bulk

s a l e  f o r  S 6 0 0 . 0 0  o r  S 6 5 0 . 0 0 .



- 2 -

2- Upon not i f icat ion of the bulk sale, the Audit  Divis ion conducted an

audit  of  appl icant to protect the Stat.e against the running of the Statute of

Limitat ions. The auditor made an on-si te inspect ion of the store premises six

to eight months after i t  had changed hands. Since appl icant 's records were no

longer  a t  the  s to re ,  app l i can t ' s  sa les  were  es t imaLed a t  th ree  t imes app l ican t ts

reported sales, one half  of  which were deemed taxable.

3 .  0n  March  4 ,  7975,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against appl icant and "Ignate

(s ic )  Roth  as  Of f i cer "  in  the  amount  o f  $15,001.95  p lus  pena l ty  and in te res t

o f  $ 3 , 9 1 1 . 2 4  f o r  t h e  p e r i o d  D e c e m b e r  1 ,  1 9 7 1  t h r o u g h  N o v e m b e r  3 0 , 1 9 7 4 .

4. Throughout the period of his ownership and control ,  Mr. Roth kept a

cash book  in  wh ich  he  recorded app l ican t ts  da i l y  sa les ,  expenses  and purchases .

The sales f igures were derived from cash register tapes. Only cash expenditures

were consistent ly recorded in this fashion by Mr. Roth. Check entr ies were

occasional ly made, but in a less systematic manner.

5 .  Mr .  Roth  es tab l i shed a t  the  hear ing  tha t  the  bu lk  sa les  pr ice  fo r  the

s t o r e  w a s  e i t h e r  $ 6 0 0 . 0 0  o r  9 6 5 0 . 0 0 .

6. Mr. Roth establ ished at the hearing that the store was extremely

unprof i table.

7 .  K le in ro th  Grocery  Corp . ' s  U.S.  Corpora t ion  income tax  re tu rns  fo r

1 9 7 2  r e c o r d e d  s a l a r y  a n d  w a g e s  a s  $ 3 , 6 0 0 . 0 0  a n d  a  n e t  b u s i n e s s  l o s s  o f  $ 7 , 2 7 6 . 4 2 .

The 1973 re tu rn  recorded sa la ry  and wages o f  $21000.00  and a  ne t  bus iness  loss

o f  $ 1  , 0 2 5 . 4 0 .

8. Mr. Roth establ ished at the hearing that his personal income for the

period in quest ion was ent irely consistent with the f igures in Finding of Fact

"7" and with the unprof i tabi l i ty of  the store.



10. Appl icant 's accountant reviewed the purchases made during the period

December, 1977 through November, 1972 and found that nontaxable food purchases

represented 70.7 percent of total  purchases. He then appl ied the taxable

s a l e s  r a t i o  o f  2 9 . 3  p e r c e n t  ( 1 0 0  -  7 0 . 7 )  t o  t h e  t o t a l  s a l e s  p e r  c a s h  b o o k .

Th is  aud i t  method resu l ted  in  a  t .ax  due o f  $2 ,A84.72 .

11 .  App l ican t  had pa id  $632.10  in  tax  w i th  the  f i l i ng  o f  i t s  re tu rns .

72. Appl icant and the Audit  Divis ion st ipulated that tax due on the bulk

sa le  had been pa id  by  the  purchaser .

CONCTUSIONS OF IAW

A.  That  app l i can t ' s  sa les  tax  due fo r  the  per iod  December  1 ,  1971 th rough

November  30 ,  1974 was $2rO84.72,  and no t  as  es t imated  by  the  Aud i t  D iv is ion .

s ince  $632.10  had been pa id  by  app l i can t ,  the  ba lance owing  is  $11452.02 ,  p lus

minimum statutorv interest.
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9 .  Mr .  Roth  es tab l i shed a t  the  hear ing

required rel iance on contr ibut ions from his

fami ly 's  bas ic  l i v ing  expenses .

B. That the appl icat ion of Kleinroth

ext.ent indicated in Conclusion of law "Att .

Demand for PaSrment of Sales and Use Taxes

$ 7  , 4 5 2 . 0 2 .

that his impoverished condit ion

working daughter to meet his

Grocery Corp. is granted to the

The Notice of Determinat ion and

Due is sustained in the amounL of

DATED:

JUN

Albany, New York

6 1980

COMMISSION


